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in 5 Va. Law Keg. 556, it was suggested that while the actual decision was doubt- 
less right, the court had probably expressed itself too strongly as to the constitu- 
tionality of sec. 661 in all of its provisions. See Minor's Tax Titles, 123-151 ; 
5 Va. Law Beg. 556. 

In the principal case, the court seems to have swung to the opposite extreme, 
and the opinion is expressed that even after a valid sale of the delinquent prop- 
erty to the commonwealth, it would be unconstitutional for the State to deprive 
the previous owner of notice of a subsequent sale for its benefit, by excluding 
any proof of lack of notice, as was authorized by section 661, in its unamended 
form. Indeed, in Thomas v. Jones, 94 Va. 756, the gravamen of the complaint 
was lack of notice, but the court unanimously declared that sec. 661 shut off all 
inquiry on that subject. It is true, there was an irregular notice given or 
attempted in that case — and the plaintiff was not the original owner, but a mere 
lienor, not himself entitled to notice under the statute as it then existed — but the 
court waived these questions, and placed its decision on the broad ground that the 
question of notice or no notice was wholly immaterial, since sec. 661 cut off any 
such inquiry. In short, in Thomas v. Jones, the court held that the legislature 
might shut off all inquiry as to notice, and had so intended by sees. 661 and 666 — 
while in the principal case it is held, that the legislature had not by these sections 
intended to shut off inquiry as to notice, and even if the legislature had so intended 
"a violation of both the spirit and the letter of the Constitution of the Dnited 
States " would have resulted, since this would deprive the citizen of his property 
without due process of law. 

We find it impossible to reconcile the decision in Thomas v. Jones with the 
principal case, or the dictum in the principal case with that in Virginia Coal Co. 
v. Thomas, with respect to the constitutionality of legislative declarations as to 
the conclusiveness of tax deeds. 



Cook v. Daugherty and Others.* 

Supreme Court of Appeals ; At "Wytheville. 
July 4, 1901. 

Appeal and Error — Jurisdiction of Court of Appeals — How conferred. The 
provision of Art VI, sec. 2, of the Constitution does not proprio vigore confer 
jurisdiction on this court; but the court exercises its jurisdiction within the 
constitutional limitation, by virtue of statutory enactment made in pursuance 
of the provisions of that article. 

Appeal and Error — Amount in controversy — Suit to enforce judgment — Home- 
stead. In a suit to enforce the lien of a judgment on land, the- amount of the 
judgment, and not the value of the land, is the test of the jurisdiction of this 
court, and the case is not altered by the fact that a claim of homstead in the 
land is asserted by the defendant in the trial court. If the judgment be of 
less value or amount than $500, this court has no jurisdiction to review the 
decree. 

* Reported by M. P. Burks, State Reporter. 
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3. Appeal and Error — Jurisdiction of Court of Appeals — Franchise — IMe or 
boundary of land — Matters not pecuniary. If the jurisdiction of this court is 
invoked on the ground that the litigation draws in question a freehold or 
franchise, or the title or bounds of land, or some matter not merely pecuniary, 
these jurisdictional matters must be directly the subject of controversy, and 
not merely incidentally and collaterally involved. 

Appeal from a decree of the Circuit Court of Smyth county, pro- 
nounced March 16, 1901, in a suit in chancery, wherein the appellant 
was the complainant and the appellees were the defendants. 

Appeal dismissed. 

One of the chief defences set up by the defendants was that the 
judgment set forth in the bill was against husband and wife, and that 
they had filed a joint homestead deed, which exempted the property 
sought to be subjected from liability for the judgment. The real 
estate sought to be subjected was the property of the wife, and the 
complainant insisted that a married woman could not claim the home- 
stead during the lifetime of the husband. The Circuit Court held that 
a married woman could claim the homestead, and dismissed the bill. 
The complainant appealed, and the appellees moved to dismiss the 
appeal because the amount in controversy was less than $500. The 
homestead deed, so far as need be copied, is as follows: 

"This deed, made this 19th day of February, 1887, by Robert B. Daugherty 
and Matilda J. Daugherty, his wife, claiming, designating and setting apart real 
estate and personal property as and for their homestead for the benefit of them- 
selves and family, under and by virtue of the statute for and in such cases made 
and provided: Witnesseth, that the said parties, being desirous to secure for the 
benefit of themselves and family the privileges and benefits of said homestead laws, 
do hereby designate and set apart, as and for their said homestead, the following 
real and personal property, to-wit: The life interest of the said Matilda J. 
Daugherty, wife of said Robert B. Daugherty, willed to her by her late husband, 
Alexander Totten, in his real estate lying and being in the Rich Valley, Smyth 
county, adjoining the lands of F. J. Whitehead, John M. Gwyn, Legrand Sex- 
ton's estate, and others, and on which she now resides, value §1,000." 

James 3. Gilmore, for the appellant. 

H. N. Bell, for the appellees. 

"Whittle, J., delivered the opinion of the court. 

This was a suit in equity in the Circuit Court of Smyth county, 
brought by the appellant against the appellee to subject real estate to 
the satisfaction of a judgment for less than $500. 
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The property was claimed as a homestead exemption, and from a 
decree denying its liability to plaintiff's judgment and dismissing the 
bill, an appeal was allowed by one of the judges of this court. 

While the jurisdiction of this court is defined by Article VI, sec. 
2, of the Constitution, the provision does not, proprio vigore, confer 
jurisdiction; but the court exercises its jurisdiction, within the consti- 
tutional limitation, by virtue of statutory enactment made in pursuance 
of the provisions of that Article. 

Price v. Smith, 93 Va. 14; Prisoner's Association v. Ashby, Id. 
667. 

The court is confronted at the threshold of the enquiry by a question 
of jurisdiction. 

Section 3455 of the Code (amended, Acts 1887-8, p. 17), forbids 
an appeal in any case in which the controversy is for a matter less in 
value or amount than $500, exclusive of costs, unless there be drawn 
in question a freehold or franchise, or the title or bounds of land, or 
some matter not merely pecuniary. In the case of the Southern Fer- 
tilizer Co. v. Nelson, 6 Va. Law Journal 162, it was held that the 
court was without jurisdiction, inasmuch as none of the executions 
sought to be enforced amounted to $500, and that " the property levied 
on did not constitute the matter in controversy. ' ' 

The case of Smith v. Rosenheim, 79 Va. 540, is identical in prin- 
ciple with the case in judgment. It was there decided that "the test 
of jurisdiction in this court to sustain an appeal from a decree of the 
court below enforcing on land the lien of a judgment, is the amount 
or value of the judgment. If such amount or value fall below $500, 
this court has no jurisdiction to review such decree. 

"As respects jurisdiction, the case is not altered by the fact that in 
the progress of the cause in the court below a claim of homestead in 
the land was asserted by the defendant." 

And so, in Thompson v. Adams, 82 Va. 672, where several judg- 
ment creditors, with judgments each below $500, united in a suit to 
subject the lands of their common debtor, it was held that the fact that 
the bill sought to set aside an alleged fraudulent conveyance of land 
of greater value than $500, did not give this court jurisdiction; and 
this principle has been repeatedly enunciated by this court. Umbarger 
v. Watts, 25 Gratt. 167; Fink v. Denny, 75 Va. 663; Hawkins v. 
Gresham, 85 Va. 34; Pitts v. Spotts, 86 Va. 71; A. & D. R. R. Co. 
V. Reid, 87 Va. 119; Pattesonv. McKinney, 88 Va. 751; Showalter 
v. Rupe, 27 S. E. 840; Gilman v. Ryan, 95 Va. 494. 
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If jurisdiction is invoked on the ground that the litigation draws 
in question a freehold or franchise, or the title or bounds of land or 
some matter not merely pecuniary, these jurisdictional matters must 
be directly the subject of controversy, and not merely incidentally and 
collaterally involved. 

Thus, in Florance v. Morien, 98 Va. 26, the court held: "The 
right to subject land to the lien thereon for taxes is not a controversy 
concerning the title to the land, and if a decree for such taxes amounts 
to less than $500, no appeal lies therefrom to this court." 

And in Cash v. Humphreys, 98 Va. 477, it was said: "In a suit 
to subject lands to the payment of the lien of a judgment, where the 
defendant appeals, the jurisdiction of this court is regulated by the 
amount decreed against him on the land. The ' title or boundary of 
land ' is not involved, although the appeal be taken by one who is not 
the judgment debtor, and the controversy is over the liability of the 
land to the lien of the judgment." 

As has been well said: "The conclusion of the whole matter is 
that the true test of jurisdiction is whether the matter in controversy 
is or is not of less value than $500; and in a suit to subject property 
to the payment of a debt the amount of the debt and not the value of 
the property sought to be subjected determines the question of juris- 
diction." 2 Bar. Chy. Pr. (2d ed.), p. 1212. 

The matter in controversy here being less in amount than $500, the 
appeal must be dismissed for want of jurisdiction. Dismissed. 

NOTE. — The single point decided in this case — that in a suit to subject land 
to the lien of a judgment, appellate jurisdiction depends on the amount of the 
judgment, regardless of incidental questions that may arise in the proceeding — 
seems thoroughly established by previous decisions, and the action of the court 
in dismissing the appeal as improvidently awarded, scarcely demands comment. 



Bunting v. Cochran and Others.* 
Supreme Court of Appeals : At Wytheville. 
July 4, 1901. 
Absent, Harrison, J. 

Chancery Jurisdiction — Unliquidated damages — Insolvency. Without an 
allegation of insolvency, or when such allegation is not established, a court 
of equity is without jurisdiction to entertain a suit for unliquidated damages. 
* Reported by M. P. Burks, State Reporter. 



